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Business Succession and Exit Strategy Planning 
Considerations 

 

 

1. Sobering Statistics 

1.1. Currently undergoing a major generational change in business with a number of 

óbaby boomersô now reaching retirement (5.5 million Baby Boomers = 25% of 

population). 

1.2. Only 1/3 of family businesses continue into the 2nd generation. 

1.3. Less than 16% of businesses survive to the 3rd generation. 

1.4. Less than 30% of business owners aged between 51-60 have a written business 

succession plan. 

(a) For 4 male business partners all aged 35, the probability that one will die or 

become totally and permanently disabled before the age of 65 is 77%.  

(b) With 6 partners the probability increases to 89%. 

2. What is Business Succession Planning? 

A Will and an Enduring Power of Attorney are of assistance for personal death or illness, 

but what happens to your business/equity? 

2.1. Voluntary (i.e. managed succession):  

(a) Sell your business/equity; or  

(b) Retire. 

2.2. Involuntary (i.e. crisis succession): 

(a) Health/mental reasons; 
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(b) You or your business goes into liquidation/bankruptcy; 

(c) Divorce;  

(d) Loss of required business license; 

(e) Criminal charges; or  

(f) Death or TPD. 

3. What are your Options when Retiring from your Business? 

3.1. What could ñretiring from businessò mean? 

(a) Ceasing to work in the business (e.g. as an employee or consultant); 

(b) Ceasing to control the business (e.g. as a director or partner); or 

(c) Ceasing to own the business (e.g. as a shareholder or partner). 

3.2. What about ñretiring your businessò? 

(a) Sale of your business or equity; or 

(b) Winding-up a company/ trust or  

(c) Dissolution of partnership; or  

(d) Liquidation, bankruptcy or death! 

3.3.  ñCash-outò through Sale of Business (e.g. on the open market, sale to a competitor 

or management buy-out/in);  

3.4. Sale of Equity (e.g. shares or units) to third party or remaining equity holders, if 

any;  

3.5. Equity buy-back (by Company) or redemption (by Unit Trust); 

3.6. Prepare for Public Listing (i.e. Initial Public OfferingïIPO via Prospectus and AFSL 

Licensee);  

3.7. Family succession - if it is appropriate to pass down the business through the family 

(Family Business Association of WA);  

3.8. óFundedô succession (i.e. Key Person insurances and Equity Holder Buy/sell 

Agreements using Life & TPD insurances); or  

3.9. Closing down the business / Winding-up the company or vesting the 

trust.  

3.10. Dissolving a Partnership. 

4. What are the possible tax outcomes? 

4.1. Tax outcomes from a sale can be vastly different depending on the business 

structure and the method of disposal (ie. Share sale v Asset sale) 
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4.2. Are the business assets pre-CGT? More importantly if they were/are they still? 

4.3. What options do you have to reduce the tax on the sale (eg. 50% discount, Small 

Business concessions) 

4.4. Get the right advice before you sign date of contract versus settlement! 

5. Business Structuresô Succession Arrangements 

5.1. Sole traders 

(a) Personal estate asset therefore by Will (or, eventually maybe, by Letters of 

Administration!) 

(i) Contractual Options (recommend registration on PPSR) or Gift. Terms 

to pay off estate? 

(ii) Hint: Consider income protection insurance in lieu of inability to obtain 

Workerô compensation insurance. 

5.2. Partnerships  

(a) By written Partnership Agreement or (automatic) dissolution pursuant to s. 

44 of the Partnership Act (WA) 1895: 

(1) Subject to any agreement between the partners every partnership is 

also dissolved by the death or bankruptcy of any partneré. 

(3) The dissolution shall take effect from the date of the death, bankruptcy, 

or notice as the case may be.  

5.3. Family trusts 

(a) May actively hold business assets or be a ópassiveô equity holder (e.g. of a 

trading company or unit trust). 

(b) Note succession is via the Appointer not the Trustee.  

(c) Hint: watch for Perpetuity Period (usually 80 years) expiring! This may trigger 

a deemed capital gain! 

(d) Consider updated Family Trust succession provisions for, say, multiple, 

successor adult children: 

(i) Appointed jointly;  

(ii) Mandated to act unanimously; and 

(iii) Dispute resolutionô provisions are incorporated e.g. must notify each of 

any disputed issue(s) first, then required formal mediation and only 

after that can the Courtsô involvement be sought. 
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5.4. Unit trust  

(a) Unit holder Agreement (note: not the Unit Trust Deed)  

5.5. Company  

(a) Shareholders Agreement (note: not the, rudimentary, 

Articles or Constitution) 

5.6. TIP - Deeds of Co-Ownership 

(a) For any real or personal property owned as tenants in common (i.e. a 

commercial investment property or valuable asset e.g. vintage car). 

6. Equity Holder Agreements 

1. DEFINITIONS AND INTERPRETATION 

2. GOOD FAITH 

3. ALLOTMENT AND TRANSFER OF SHARES  

4. MANAGEMENT AND OPERATION OF THE COMPANY 

5. COMPANYôS FUNDING 

6. COMPANY POLICIES 

7. PRE-EMPTIVE RIGHTS 

8. DRAG ALONG RIGHTS 

9. TAG ALONG RIGHTS 

10. SALE OF EQUITY FOLLOWING A SUCCESSION EVENT 

11. CALCULATION AND PAYMENT OF PURCHASE PRICE 

12. RESTRICTIVE COVENANT 

13. CONFIDENTIALITY 

14. GUARANTEE AND INDEMNITY 

15. BANK ACCOUNT 

16. ENCUMBRANCES 

17. AGREEMENT TO PREVAIL 

18. FURTHER ASSURANCE 

19. NOTICES 

20. DEFAULT IN PAYMENT 

21. NEED FOR EXECUTION BY ATTORNEYS 

22. PARTYôS OBLIGATIONS 


